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DECI SI ON AND ORDER

WLLIAME SMTH, United States District Judge.

Before this Court are three notions arising out of a bitter
fam |y di spute invol ving conspiracy theories, allegations of police
m sconduct, and a sal vage yard. Specifically, this Court is asked
to decide a notion to dismss and a notion for judgnment on the
pl eadi ngs in a case now pendi ng before this Court, as well a notion
for Rule 11 sanctions arising out of a conpanion case that this
Court previously remanded to state court. \Wile the procedura
hi story of these cases is sonmewhat conplex, the issues presented
are not. Edward Cardillo (“Edward”) alleges that his aunt and
uncle, Rose and Rudolph Cardillo (“Rose and Rudol ph”), wasted
corporate assets conveyed to him by another uncle, and that they
deprived himof his interest in certain real estate al so conveyed
to him Al nost four years after Edward filed his Conpl aint, Rose
and Rudol ph renoved the case to federal court. For obvi ous
reasons, this Court found such renoval to be i nproper, remanded t he
case to Rhode Island Superior Court, and all owed Edward to bring a
motion for Rule 11 sanctions. Edward’s original filing was
procedural |y i nadequate and was rejected by this Court. He has now
re-filed this notion in the formof a Mdtion for Reconsideration

and Award of Attorneys’ Fees Pursuant to Rule 11. Meanwhile, Rose



and Rudol ph, together with Edward’ s brother, Dennis, and the famly
sal vage yard business, Cardillo's, Inc., filed a separate action
agai nst Edward, the Town of Johnston, the Town of Johnston Police
Department, and several town officials, alleging violations of
their federal constitutional rights and state |aw. Edwar d
subsequently filed a Motion to Dism ss and t he renai ni ng def endants
filed a Mdtion for Judgnent on the Pleadings. For the reasons
di scussed below, this Court treats the dispositive notions as
notions for summary judgnent, and grants the relief requested
therein with prejudice as to all federal clainms, and wthout
prejudice as to the state |aw cl ai ns. I n addition, because the
renmoval of the state court action nearly four years after its
filing was so flagrantly Dbaseless, Edward’s Mdtion for
Reconsi derati on and Award of Attorneys’ Fees Pursuant to Rule 11 is
al so grant ed.

| . Backgr ound

Case 04-60
“Edward T. Cardillo v. Rose P. Cardillo, et al.”
In May 2000, Edward instituted an action (Case 04-60) in the
Rhode |Island Superior Court against Rose and Rudolph for an
accounting with respect to corporate assets conveyed to himby his

deceased uncle, Alfred A Cardillo (“Alfred”), which were all eged



t o have been wasted by Rose and Rudol ph;* for partition of the real
estate conveyed to himby Alfred;? and for conpensatory danmages.
On Decenber 18, 2003, Rose and Rudol ph sought |eave to bring a
countercl ai m agai nst Edward, alleging that Edward had interfered
with business profits and licensing, and had wasted corporate
assets. This notion was deni ed by the Rhode | sl and Superior Court
on February 4, 2004, apparently because it was nade on the eve of
trial and nearly four years after the suit had been filed, and
because Rose and Rudol ph, together with others, had initiated a
separate action, Case 04-27, seeking nuch the sane relief. That
separate suit was tinely renoved to this Court (as further
di scussed below). On February 25, 2004, several nonths prior to
the start of the state court trial set for May 17, 2004, Rose and
Rudol ph renoved Edward’s state court action (whi ch had been pendi ng
for nearly four years) to this Court, Case 04-60. On March 25,
2004, Edward brought a Mtion to Remand the action to Superior

Court, claimng that the action raised strictly matters of state

! According to Edward, the assets conveyed to himby Al fred consi st
of a 25% ownership interest in Cardillo Bros., Inc., a salvage
yard. (See Def.’s Mem Supp. Mot. Dismss at 3.)

2 Edward contends that Alfred al so provided for the conveyance of
a 25% interest in certain real estate located at 1757 Plainfield
Pi ke in Johnston, Rhode Island, as evidenced by a deed to him
dated Septenber 29, 1994. (See Def.’s Mem Supp. Mt. D sm ss at
2.)



I aw. On March 30, 2004, Rose and Rudol ph brought a Mtion to
Consol i date Case 04-60 with Case 04-27.

On July 8, 2004, this Court heard argunents on Edward’ s Mt i on
to Remand and Rose’s and Rudol ph’s Mtion to Consolidate. Thi s
Court issued a ruling from the bench, finding “absolutely no
authority or basis” for Rose’'s and Rudol ph’s renoval of Case 04-60
to this Court. Cting the multiple-year delay in filing for
removal and their failure to cite any legal basis in support of
removal , this Court granted Edward’ s Motion to Remand to Superi or
Court, thereby nooting Rose’s and Rudol ph’s Mdtion to Consol i date.

(Tr. of H’ g, 7/8/04, Cardillo v. Cardillo, C A 04-027S, C A 04-

60S (hereinafter, “Tr. of H'g, 7/8/04”).) At the hearing, this
Court also stated that it would “entertain” a notion by Edward for
sanctions for fees associated with defending the Mtion to
Consolidate and filing a Mdtion to Remand, and requested that
Edward submt an affidavit with his costs and fees associated with
the Motion to Renand. On July 16, 2004, Edward responded to the
Court’s request by submtting supporting affidavits and an
item zation of attorneys’ fees relating to his filing of the Motion
t o Remand.

On Septenber 3, 2004, this Court denied Edward’s Rule 11
Motion for attorneys’ fees on procedural grounds, finding no | egal

authority, absent a separate notion by Edward conform ng with Rul e



11, to support inposition of sanctions for attorneys’ fees. On
Septenber 9, 2004, Edward filed a Mdtion for Reconsideration and
Award of Attorneys’ Fees Pursuant to Rule 11, bringing a fornmal
notion for attorneys’ fees pursuant to Rule 11 and requesting that
this Court revisit its decision to deny these fees.

Case 04-27

“Rudol ph Cardillo, et al. v. Edward T. Cardillo, et al.”

On Decenber 18, 2003, Rose, Rudolph, Dennis (Edward’s
brother), and Cardillo’s, Inc.,® (collectively, the “Cardillos”)
instituted an action i n Rhode I sl and Superior Court agai nst Edward,
together with the Town of Johnston, the Town of Johnston Police
Departnment, the Town of Johnston Police Chief Richard Tanburini,
and the Town of Johnston Finance Director Barbara Joncas
(collectively, “the Town”) alleging violations of state and feder al
| aw.* Shortly thereafter, on February 2, 2004, the Town tinely

removed Case 04-27 to this Court. On March 9, 2004, Edward brought

3 According to Edward, the corporate assets of Cardillo Bros.,
Inc., were eventually transferred to a corporation known as Rucar,
Inc., and then to a corporation known as Cardillo’s, Inc. (See
Def.”s Mem Supp. Mot. Dismss at 3.)

“ In Case 04-27, the Cardillos allege that Edward and the Town
violated their constitutional rights by conspiring to have Dennis
falsely arrested and i npri soned, to renove corporate assets, and to
deprive the sal vage yard busi ness of |licensing. The Cardillos al so
al | ege several state lawclains for false arrest and i nprisonment,
trespass, assault, slander, and |ibel against Edward and t he Town.
(Pl's.” Conpl. at 1-15.)



a Mtion to Dismiss the Cardillos’ action. On March 24, 2004,
follow ng a hearing, this Court issued a bench deci si on denying t he
Cardillos’” Motion for a Prelimnary Injunction agai nst Edward and
the Town (collectively, the “Defendants”). On April 15, 2004, the
Town brought a Mdtion for Judgnent on the Pleadings. On July 8,
2004, in addition to hearing argunents on Edward’ s Motion to Remand
Case 04-60 to Superior Court, this Court heard argunents on
Edward’s Mdtion to Dism ss and the Town’s Mtion for Judgnent on
t he Pl eadi ngs.

1. Summary Judgnent Standard

At the July 8, 2004 hearing, Edward asked this Court to
convert his Mdtion to Dismss to a Mdtion for Summary Judgnent, in
light of the affidavits submtted by hinmself and Rudol ph.® Under
Rule 12 of the Federal Rules of Civil Procedure, if this Court
permts the introduction of extraneous matter on a notion to
di sm ss, pursuant to Rule 12(b)(6), and/or a notion for judgnment on
t he pl eadi ngs, pursuant to Rule 12(c), then the notions “shall be
treated as [notions] for summary judgnent and disposed of as
provided in Rule 56, and all parties shall be given reasonable

opportunity to present all material nmade pertinent to such a notion

> At the July 8, 2004 hearing, the Town stated that it was al so
anmenable to its Mdtion for Judgnent on the Pl eadings being treated
as a Motion for Summary Judgnment. (Tr. of Hr'g, 7/8/04.)



by Rule 56.”7 Fed. R Cv. P. 12 advisory conmttee s note.
Because this Court has received affidavits fromboth parties, this
Court may, pursuant to Rule 12, convert Edward’s Motion to D sm ss,
together with the Town’s Mdtion for Judgnent on the Pl eadings, to

notions for sunmmary judgnent.®

® At the July 8, 2004 hearing, this Court expressed sone concern
about treating Defendants’ notions as notions for summary j udgnent,
noting that the Cardillos had not been able to take the testinony
of Police Chief R chard Tanburini, who was unavailable for the
injunction hearing on March 24, 2004. The Town argued that
Tanburini’s testinony was not required, because Rudol ph provided
testinmony at the injunction hearing as to what Tanburini woul d have
testified had he been available (i.e., Tanburini told Rudol ph that
there was little the police could do for him-that it was a “civil
matter”), and that such testinony did not raise any allegations of
i mpropriety. Upon reviewof Rudol ph’s testinony, this Court agrees
with the Town that “the record is pretty clear as to what that
testimony would be,” and that such testinony is insufficient to
establish the requisite connection between Edward and the Town.
(Tr. of H'’qg, 7/8/04; Tr. of H'g, 3/24/04, Cardillo v. Cardillo,
C. A 04-027S (“Tr. of H g, 3/24/04”).) In addition, the Cardill os
coul d have deposed Chief Tanburini after the hearing if they truly
believed he had nore to say. They did not do so. Therefore
notwi thstanding the Cardillos’ argunments to the contrary, this
Court finds that Chief Tanburini’s failure to provide testinony at
the July 8, 2004 hearing does not prevent this Court fromtreating
t he Defendants’ notions as notions for summary judgnent.

I n addi tion, because the parties in this case presented affidavits
prior to the July 8, 2004 hearing, and because the parties had the
opportunity to be heard at such hearing, this Court finds that
Federal Rules of Civil Procedure Rule 12's requirenent that both
parti es be given a reasonabl e opportunity to “submt affidavits and
extraneous proofs,” in order to avoid “taking the part[ies] by
surprise,” has also been satisfied. Fed. R Cv. P. 12 advisory
conmittee’s note.



Summary judgnent is appropriate when there are no genui ne
issues of material fact, and the noving party is entitled to
judgnent as a matter of |[|aw Fed. R Cv. P. 56(c). In
considering the notion, the Court nust “viewall facts and draw al
inferences in the light nost favorable to the nonnmoving party.”

Reich v. John Alden Life Ins. Co., 126 F.3d 1, 6 (1st Cir. 1997)

(citing Continental Cas. Co. v. Canadian Universal Ins. Co., 924

F.2d 370, 373 (1st Gir. 1991)).

I11. Analysis
A. The Cardillos’ 8§ 19837 and 8 19858 O ai ns

In their Second Anended Conplaint, the Cardillos allege that
Edward acted in concert with the Town to “destroy” Cardillo’ s
Inc., deprive Dennis of his constitutional rights, and deprive
Rudol ph of the fruits of his business endeavors in violation of 42

US C 8§1983. (Pls.” Conpl. at 3-4.) Specifically, the Cardillos

42 U S.C 8§ 1983 provides a private right of action for the
al | eged deprivation of an individual’s federal constitutional and
statutory rights by persons acting under color of state |aw

8 Although the Cardillos do not specifically allege Defendants’
violation of 42 U.S.C. 8 1985(3), Counts | and Il of the Cardillos’
Conmplaint refer to “conspiracy” and “conspiratorial actions.”
(Pl's.” Conpl. at 4, 7.) This Court therefore treats the Cardill os’
Conplaint as seeking relief under 8§ 1985(3). Section 1985(3)
provi des a private right of action for injuries where “two or nore
persons . . . conspire . . . for the purpose of depriving, either
directly or indirectly, any person or class of persons of the equal
protection of the | aws, or of equal privileges and i munities under
the | aws.”



all ege that Edward had Dennis falsely arrested based on untrue
statenents “wth the assi stance of the Johnston Police Departnent”;
caused corporate assets to be renoved wongfully fromthe property
at issue “with the support and guidance of individual |aw
enforcenent officers of the Johnston Police Departnent”; and
conspired with the Towmn of Johnston to deny renewal of the sal vage
yard’ s business |icense. (Id. at 4.) In order to overcone
Edward’ s and the Town’s respective notions on the 8 1983 clains in
this case, the Cardillos nmust, as this Court explained at the
i njunction hearing, “allege facts sufficient to denonstrate that
[ Edwar d] acted under col or of state law to deprive the Cardillos
of their constitutional rights, and that Edward’ s actions “were
sonmehow sancti oned by the Town of Johnston through some policy or
procedure.” (Tr. of H'g, 7/8/04.)

1. Edward' s Liability Under 8§ 1983

Edward argues in his Mtion to Dismss that he never acted
under the color of state lawin any capacity. |In the first place,
Edward states that he is not a police officer, and neither had
state authority nor acted as if he had such authority. (Def.’s
Mem Supp. Mt. Dismss at 7-8.) Contrary to the Cardillos’
contention that Edward is “enployed as the Chief Autonobile
Mechani c for the Johnston Police Departnent,” and as an “auxiliary

policeman,” as stated in the Conplaint, Edward asserts that he is

10



“sinply a mechanic for the [TJlowmn.” (ld. at 6, 8.) This fact
al one, Edward argues, “does not clothe himwith sufficient state or
| ocal authority to be able to act ‘under color of state law’”

(Id. at 8.) See Martinez v. Colon, 54 F.3d 980, 986 (1st Cr.

1995) (“[A] person acts under color of state |aw ‘when he abuses
the position given to himby the State.” The key determ nant is
whet her the actor, at the tine in question, purposes to act in an
of ficial capacity or to exercise official responsibilities pursuant

to state law.”) (quoting West v. Atkins, 487 U S. 42, 50 (1988)).

In his affidavit, Edward further states that while he served as a
crossing guard from 1974-75, and as a civilian dispatcher for
approxi mately eight nonths in 1988, he is not now enpl oyed by the
Johnston Pol i ce Departnment, and deni es ever hol ding hinself out as
havi ng state or | ocal governnental authority, or exerting influence
over any state governnental entity. (E Cardillo Aff. at 2.) The
Cardil |l os offer no evidence to rebut Edward’ s contention that he is
not enpl oyed by the Town of Johnston Police Departnment. “Wen a
nmotion for summary judgnent is nade and supported . . . an adverse
party may not rest upon the nere allegations or denials of the
adverse party’'s pleading, but . . . nust set forth specific facts
showi ng that there is a genuine issue for trial.” Fed. R Cv. P
56(e). Thus, there is no material fact at issue with respect to

Edward’ s actual enpl oyer.

11



Second, Edward argues, the Cardillos do not allege facts
showi ng a sufficient connection between the Town and hinsel f, such
that he should be held |iable as a private individual acting under
color of state |aw Edward relies upon the First Crcuit’s

decision in Garos v. Perse, 628 F.2d 679 (1st Cr. 1980), for the

proposition that “[a]lthough it is true that private parties
jointly engaged with state or | ocal officials in prohibited conduct
can be said to act wunder color of state law, . . . general
all egations of cooperation between private individuals and
unspeci fied governnent agencies” will not do, id. at 685. Under
G aros, in order to support the existence of a conspiracy between
private and state actors, “the relationship or nature of
cooperation between the state and a private individual [nust] be
pled in sone detail.” [1d. According to Edward, the Cardillos
present no evidence supporting the proposition that a conspiracy
exi sted between Edward and the Town, and no evi dence show ng t hat
he conducted hinmself “in any nmanner other than as a concerned
property and business owner.” (Def.’s Mem Supp. Dismss at 9.)

See G aros, 628 F.2d at 684 (concluding that plaintiff failed to

state claimagainst private individuals under 8§ 1983 where “[n] ot
enough was said about the conduct of the defendants . . . to
distinguish their behavior from that of an ordinary nosey

nei ghbor ™).

12



Edward al so points tothe First Grcuit’s decisionin Rockwell

v. Cape Cod Hosp., 26 F.3d 254 (1st Cr. 1994), which held that

“[i1]n order for a private actor to be deened to have acted under
color of state law . . . . [t]he plaintiff nust show that the

private entity assunmed powers ‘traditionally exclusively reserved

to the State.’” Id. at 258 (enphasis in original) (quoting

Rodri ques v. Furtado, 950 F.2d 805, 813 (1st Cr. 1991)); see also

id. at 258-59 (holding that private hospital and private physicians
did not act under color of state law in admtting patient against
her will, because they did not assune powers traditionally reserved
exclusively to State). Edward argues that because he never assuned
state power, he should not be held liable under 8§ 1983. (Def.’s
Mem Supp. Mot. Dismiss at 7.)

In response to Edward’'s assertions that he did not act under
the color of state law as required under 8§ 1983, the Cardill os
offer no countervailing evidence or case authority. Rather, the
Cardillos rely on the allegations raised in the Conplaint, which,
they insist, support their argunent that Edward, in | eague with t he
Town, deprived the Cardillos of their rights, property, and
liberties. In addition, the Cardillos’ Mtion in Qbjection,
together with Rudol ph’s affidavit, throw still nore unsupported
al l egations purporting to show Edward’s and the Town’s viol ati ons

of the Cardillos’ constitutional rights, including: (i) the

13



cl osing down of Cardillo’s, Inc., as aresult of Edward s denmandi ng
that its business license be revoked; (ii) the appearance of the
Johnston police at the honme of Rudol ph on at | east thirty occasions
in the past four years (including just a few days before the March
24, 2004 injunction hearing in this case); (iii) the failure of a
subpoenaed w tness, Johnston Police Chief Richard Tanburini, to
appear for a tenporary retraining order hearing in Superior Court;
and (iv) Rudol ph’s (hearsay) statenent that Edward said that he
(Edward) would “use whatever connections and resources he had
within the Town of Johnston, to close down [Cardillo’s, Inc.].”
(R Cardillo Aff. at 2.) Finally, the Cardillos all but concede
their failure to make out a connection between Edward and the
police in sufficient detail, admtting that they will have “a very
difficult time revealing the snoking gun,” and asking this Court to
“exercise patience and provide the Plaintiffs an opportunity to
expose the systematic and conspiratorial actions of the
Def endants.” (Pls.” Mem Obj. Mt. Dismss at 5.)

When the testinony presented at the injunction hearing is
vi ewed together with the affidavits submtted by both parties prior
to the July 8, 2004 hearing under a sunmary-judgnent standard
(taking all facts in the light nost favorable to the Cardillos),
the facts sinply do not even renptely suggest that Edward acted

under color of state law to deprive the Cardillos of their

14



constitutional rights under 8 1983. See daros, 628 F.2d at 685

(finding that not enough was said about the conduct of the
defendants to denonstrate that defendants violated plaintiff’s

constitutional rights). Unsupported accusations of multiple

arrests, business closings, and stolen assets are insufficient to
connect Edward to the state pursuant to daros, and thus, the
Cardillos’ 8§ 1983 claimnust fail.

2. The Town’s Liability Under § 1983

Because the Cardillos do not name any individual police
officers in their 8 1983 clains, the Town argues that the
Cardill os’ clains agai nst the Town nust fail because Edward was not

a state actor. (Town’s Mem Supp. J. Plead. at 5.) See Evans V.

Avery, 100 F.3d 1033, 1040 (1st Cr. 1996) (holding that city could
not be held Iliable absent <constitutional violation by its
officers). Even if Edward were found to have violated § 1983, the
Town argues, the Town would not be |iable, absent a show ng that
Edward’ s actions were “officially sanctioned or ordered and are a
policy by a final decision maker within the municipality.” (Town's

Mem Supp. J. Plead. at 7.) See G aros, 628 F.2d at 683

(dismssing plaintiff’s 8 1983 cl ai m agai nst nmunicipality because
plaintiff “did not allege in his conplaint any official runicipal

policy inplicating [the city]”).

15



In their objection to the Towmn’s Mtion for Judgnment on the
Pl eadi ngs, the Cardillos rely, alnost entirely, on the argunents
raised intheir objection to Edward’ s Motion to Dismss. They al so
pl ace consi derabl e weight on Chief Tanburini’s failure to testify
and the inference of spoliation thereby created. (Pls.” Mem bj.
J. Plead. at 4-5, 7.) The Cardill os apparently attenpt to overcone
the Town’s Mdtion by alleging that nore evidence would have cone
out had the Town been nore forthcom ng.® Whatever the nerits of
this claim (which are few if any), because the Cardillos are not
abl e to show that an unl awful policy or practice of the Town led to
the deprivation of their constitutional rights, the Cardillos’ §
1983 cl ai m agai nst the Town nust also fail.

3. Edward’s and the Town’s Liability Under § 1985

Having failed to denonstrate that Edward and the Town were

engaged in “systematic and conspiratorial actions,” the Cardill os’

° As indicated above, Rudolph testified as to what he expected
Chi ef Tanmburini would have said if Tanmburini had testified. The
Cardi |l | os sought no further discovery fromChief Tanburini in order
to develop this |ine of argunment, and they nmake no further offer of
proof as to what he would say in any event. Rather, the Cardill os
seemto have decided to focus on Chief Tanburini’s non-appearance
as the newy-mnted centerpiece of their pathetically weak
conspiracy theory. (It should be noted for the record that at the
hearing, efforts were nade to contact Chief Tanburini and secure
his attendance to no avail. Chief Tanburini later visited this
witer, with counsel, to personally apologize for his absence. As
he expl ai ned, he had been off duty that norning when he was call ed
to a tragic and fatal accident scene on Route 10 in his town --
virtually at the same tine as the hearing).

16



clainms also fail under 8 1985(3). |In order to state a clai munder
8§ 1985(3),

a plaintiff nust allege the existence of (1) a
conspiracy, (2) a conspiratorial purpose to deprive a
person or class of persons, directly or indirectly, of
the equal protection of the laws or of equal privileges
and immunities under the laws, (3) an overt act in
furtherance of the conspiracy, and (4) either (a) an
injury to person or property, or (b) a deprivation of a
constitutionally protected right or privilege.

Aul son v. Blanchard, 83 F.3d 1, 3 (1st Gr. 1996). In addition

t he Suprenme Court has made clear that a plaintiff may recover under
§ 1985(3) “only when the conspiratorial conduct of which he

conplains is propelled by *sone racial, or perhaps otherw se cl ass-

based, invidiously discrimnatory aninus. Id. (quoting Giffin

v. Breckenridge, 403 U S. 88, 102 (1971)).

As this Court noted at the injunction hearing, the evidence
presented by the Cardillos falls far short of denonstrating that
any such conspiracy existed, much less any overt acts in
furtherance of a conspiracy that resulted in damages. (Tr. of
Hr' g, 3/24/04.) Furthernore, as noted by the Town, the Cardill os
do not claimthat the all eged conspiratorial conduct was based upon
any cl ass-based aninmus. (Town’s Mem Supp. J. Plead. at 9.) Thus,
the Cardillos’ claimthat the Defendants conspired to deprive them

of their constitutional rights under § 1985(3) nust also fail.

17



B. The Cardillos’ State Law d ai nms

Edwar d does not address the nmerits of the Cardillos’ state | aw
clai ns, but rather contends that once the § 1983 and § 1985 cl ai ns
are dism ssed, the purely state |law clains nust also be dism ssed
for lack of an independent basis of jurisdiction.! (Def.’s Mem

Supp. Mot. Dismiss at 11 (citing United M ne Wrkers v. G bbs, 383

U S. 715, 726 (1966) (“Needl ess decisions of state |aw should be
avoided . . . . Certainly, if the federal clainms are dismssed
before trial, even though not insubstantial in a jurisdictiona

sense, the state clains should be dismssed as well.”)).) See

Rodriguez v. Doral Mortgage Corp., 57 F.3d 1168, 1177 (1st Cr

1995) (recogni zi ng “general principle” that unfavorabl e di sposition
of federal clainms triggers dismssal of supplenmental state |aw
clainms). Conversely, the Cardillos argue that this Court should
exercise jurisdiction over the state |law clai ns because they form
“a separate but parallel ground for relief also sought in
connection with a substantial federal claim” (Pls.” Mem Obj. J.
Plead. at 3 (quoting G bbs, 383 U S. at 722).)

As this Court recogni zed at the July 8, 2004 hearing, under 28

US C 8 1367(c), when a district court dismsses all clainms over

1 While the Town urges this Court to reach the merits of the
Cardillos’ state law clains, this Court declines to do so for the
reasons di scussed bel ow.

18



which it has original jurisdiction, the court my, in its
di scretion, decline to exercise supplenental jurisdiction over the
state law clainms, or it my “keep the renmining causes of action
and decide them” (Tr. of H’'g, 7/8/04.) In this matter, Case 04-
60 has already been renmanded to state court, and presumably is
again noving toward trial. For efficiency sake, the renaining
state law clainms in Case 04-27 should be there too. Mreover, it
is still early in this case fromthe standpoint of pleadings and
di scovery; and, there is certainly no prejudice to either party as
a result of this action. Finally, and perhaps nost inportantly,
di sm ssal of the remaining clains (after resolution of the federal
clains) may give the warring famly factions here sone tine to
reflect on their actions, and to consider whether this famly feud
really deserves another round. Based upon the plain |anguage of
t he suppl enental jurisdiction statute, together with the hol dings
of the Suprene Court and the First Crcuit, this Court therefore
declines to exercise jurisdiction over the Cardillos state |aw
cl ai ns agai nst the Defendants, and di sm sses these clains wthout
prej udi ce.

C. Edward’ s Request for Attorneys’' Fees Under 8 1983 and
8§ 1985

Edward argues that in the event that this Court finds agai nst

the Cardillos on their § 1983 and 8 1985 clains, he is entitled to
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his “costs of suit and attorneys’ fees incurred in defending this
action.” (Def.’s Mem Supp. Mot. Dismss at 12.) This Court has
previously held that a prevailing defendant may be awarded
reasonable attorneys’ fees in a 8 1983 (and, by extension, a 8§
1985) action only if the plaintiff’s claims are “frivolous,

unr easonabl e, or w thout foundation.” Carter v. State of RI.,

Dept. of Corr., 25 F. Supp. 2d 24, 26 (D.R 1. 1998) (quoting

Christiansburg Garnent Co. v. EEOCC 434 U S 412, 422 (1978)

(internal quotations omtted)). Thus, before this Court will award
attorneys’ fees, it must first determne that the defendant is a
prevailing party, that the requested attorneys’ fees are
reasonable, and that the plaintiff’s claim was “frivolous,
unr easonabl e, or groundless, or that the plaintiff continued to

litigate after it clearly becane so.” Christiansburg Garnent Co.,

434 U.S. at 422. Because Edward did not provide this Court with
any information regarding the above criteria or an item zation of
the specific anmpbunts to which he is entitled (i.e., the anmounts
incurred by himas a defendant in this case), Edward’ s request for

attorneys’ fees and costs in connection with Case 04-27 is deni ed.

D. Edward’s Motion for Rule 11 Sancti ons

Rul e 11(b) of the Federal Rules of Civil Procedure provides,
in pertinent part, that “[b]y presenting to the court (whether by

signing, filing, submtting, or |later advocating) a pleading,
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witten notion, or other paper, an attorney or unrepresented party
is certifying,” anong other things,

that to the best of that person’s know edge, information,
and belief, forned after an i nquiry reasonabl e under the
ci rcunst ances,

(1) it is not being presented for any inproper
pur pose, such as to harass or to cause unnecessary
delay or needless increase in the cost of
litigation; [and]

(2) the clainms, defenses, and other |[egal
contentions therein are warranted by existing |aw
or by a nonfrivolous argunent for the extension,
nodi fication, or reversal of existing law or the
est abl i shment of new | aw.

Fed. R Cv. P. 11(b)(1) and (2). According to the First Crcuit,

“[t]he standard wunder Rule 11 is an objective one, i.e.,

‘reasonabl eness under the circunstances.’” Ballard s Serv. Cr.

Inc. v. Transue, 865 F.2d 447, 449 (1st Cr. 1989) (quoting Fed. R

Cv. P. 11 advisory conmttee’'s note). A showing of bad faith is
not required. “Even assumng that the plaintiff (in the guise of
its attorney) did not possess, or the evidence was insufficient to
infer the existence of, purely subjective bad faith,” under Rule
11, the district court may inpose attorneys’ fees against a party
or his attorney for irresponsibly initiating or litigating a cause

of acti on. | d.

1 The Cardillos argue that because they submtted “a good faith
basis for renoval,” an award of fees and costs is unwarranted.
(Def’s. Mem bj. Fees at 3.)
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Edwar d argues that Rose’s and Rudol ph’s renoval of Case 04-60
on the eve of trial, nearly four years after Edward filed his
Compl aint, violates Rule 11 because it was “sinply notivated by an
intent to delay or inpede [Case 04-60] fromreaching trial.
Unhappy with their result in state court, [Rose and Rudol ph] now
seek to start over in the federal court.” (Pl.’s Mem Supp. Remand
at 9-10.) Edward al so nakes the corollary argunent that Rose’ s and
Rudol ph’s legal contentions for renoval are not warranted by
exi sting law or any nonfrivol ous argunent for extension thereof in
violation of Rule 11.%

1. Was Rose’s and Rudol ph’s renopval of Case 04-60
reasonably warranted by existing law or any

nonfrivol ous arqunent for extension thereof under
Rule 117

I n order to determ ne whet her Rose’s and Rudol ph’ s renoval was
reasonably warranted by existing | aw or any nonfrivol ous argunent
for extension thereof pursuant to Rule 11, an exam nation of the

under |l ying argunents for and agai nst renoval is required.

2 Under the renpbval statute, 28 U S.C § 1446(a), a notice of
removal is signed “pursuant to Rule 11,” and is therefore subject
to Rule 11 sanctions. While this Court remanded Case 04-60 to the

Superior Court as a result of inproper renoval, this Court
nevertheless “retains jurisdiction to consider whether its process
was abused during the course of that determ nation.” Unanue-Casal

v. Unanue-Casal, 898 F.2d 839, 841 (1st G r. 1990).
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a. Was there a reasonabl e basis for renoval based
on Federal Question Jurisdiction?

Renmoval of an action to federal court is governed by the
renoval statute, 28 U S. C. 8§ 1441, which provides, in relevant
part, that “any civil action brought in a State court of which the
district courts of the United States have original jurisdiction,
may be renoved by the defendant.” Original jurisdiction in the
district court exists where there is diversity of citizenship under
28 U. S.C. §8 1332, or a federal question is raised pursuant to 28
UusS C § 1331. In addition, original jurisdiction under the
renmoval statute arguably includes supplenental jurisdiction,
pursuant to 28 U.S.C. 8 1367, over otherw se non-renovabl e cl ai ns
that are within the same case or controversy as clains involving

diversity of parties or a federal question. See Cty of Chicago v.

Int’l Coll. of Surgeons, 522 U S. 156, 157 (1997) (finding that

once case was renoved based on federal question jurisdiction,
plaintiff’'s “state law clains were properly before the District
Court under the supplenental jurisdictionstatute”); Joan Stei nman

Suppl enental Jurisdiction in 8 1441 Renpved Cases: An Unsurveyed

Frontier of Congress’ Handiwork, 35 Ariz. L. Rev. 305, 308 (1993)

(stating that while 28 U S.C. 8§ 1367's applicability to renoved
cases is not a “totally foregone conclusion,” the argunents

“against its applicability are weak”). |In fact, section 1441(c) of
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the renmoval statute specifically provides for renoval in cases
involving nultiple clains -- both renovabl e and non-renovabl e -- so
| ong as at | east one of the clains involves a federal question. 28
U S. C § 1441(c). "

“A party seeking to renove a case to federal court has the
burden of denonstrating the existence of federal jurisdiction.”

Brawn v. Col eman, 167 F. Supp. 2d 145, 148 (D. Mass. 2001). The

renoval statute, noreover, “should be strictly construed, and any
doubts about the propriety of renoval should be resol ved agai nst
the renoval of an action.” 1d. According to the Supreme Court in

Franchi se Tax Bd. of Calif. v. Constr. Laborers Vacation Trust for

So. Calif., 463 U. S 1, 10 (1983), where, as here, there is no

diversity of «citizenship between the parties, and where the
propriety of renoval therefore rests on a determ nation of whet her
the case falls within the original “federal question” jurisdiction
of the court, it is the plaintiff’s conplaint that controls this
determ nation. Edward contends that all of the causes of action
rai sed, and renedi es sought, by himin Case 04-60 are “excl usively

state court matters,” which do not raise a federal question and,

3 The exercise of supplenental jurisdiction under 28 U S . C §
1441(c) is within the district court’s discretion. The court nay,
for instance, choose not to exercise jurisdiction where, accordi ng
to 8§ 1441(c), “State | aw predom nates” over the clains over which
the court has original jurisdiction.
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therefore, do not confer jurisdiction on the federal district
court. (Pl.”s Mem Supp. Remand at 5.) Therefore, he argues

Rose’ s and Rudol ph’s renoval was unwarranted by existing | aw or any
nonfrivolous argunent for the extension thereof in violation of
Rule 11. Rose and Rudol ph concede that Case 04-60 was not
initially renovabl e pursuant to federal jurisdiction or otherw se,
but argue that this case subsequently becane renovabl e pursuant to
this Court’s supplenental jurisdiction. (Defs.” Mem Obj. Fees at
2.)

b. WaAs there a reasonabl e basis for renpoval based
on suppl enental jurisdiction?

The supplenental jurisdiction statute, 28 U S C. 8§ 1367,
provides that in any civil action of which the district courts have
original jurisdiction, the district courts shall have suppl enent al
jurisdiction over all other clains that are sorelated to clains in
such action that they form part of the sane case or controversy.
Rose and Rudol ph argue that while not initially renovable in 2000,
Case 04-60 becane renovable in 2004, based on the suppl enmental
jurisdiction statute. In their Notice of Renoval, filed with this
Court on February 25, 2004, Rose and Rudol ph stated that the Town’ s
removal of the Cardillos’ “conpanion | awsuit” (Case 04-27) fromthe
Rhode |sland Superior Court to this Court on February 25, 2004,

rendered Case 04-60 renovabl e because “the subject matter, parties
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and i ssues presented in the ‘Initial lawsuit’ [Case 04-60] and the
‘Conmpanion |awsuit’ [Case 04-27] are substantially simlar.”
(Notice of Renmoval at 2.) According to Rose and Rudol ph, federa

jurisdiction over Case 04-60 was therefore proper “pursuant to 28
US.C sec. 1441 et seq. [the renoval statute] and suppl enenta

jurisdiction and ancillary jurisdiction over the pendant state | aw
clainms pursuant to 28 U S.C. sec. 1367.” (ld.) In a subsequent
brief in opposition to Edward’s Mdtion for sanctions, filed with
this Court on October 13, 2004, Rose and Rudol ph reiterated their
argunents that the renoval of Case 04-60 was proper based upon this
Court’s “suppl enmental and pendant jurisdiction,” insofar as all of
the clains “are so related that they form'part of the sane case or
controversy.’” (Defs.” Mem Obj. Fees at 2.)

Edward argues that even if the supplenental jurisdiction
statute provides an i ndependent basis for renoval of a purely state
action, the allegations raised by the Cardillos in Case 04-27 were
“entirely different” fromthose raised by himin Case 04-60, and
are therefore insufficient to establish supplenental jurisdiction.
(Pl.”s Mem Supp. Renmand at 6.) Edward contends that in Case 04-
27, the Cardillos allege that he conspired wth the Town to viol ate
the Cardillos’ constitutional rights, and al so al | ege several state
law clainms, including false arrest and inprisonnent, trespass,

assault, slander, and libel. (ld. at 5-6.) These causes of action
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are a far cry fromEdward’ s all egations in Case 04-60 of breach of
a fiduciary duty, fraud, deceit, and torts of nondisclosure and
conspiracy under state |aw (Id. at 5.) According to Edward,
Rose’s and Rudol ph’s reliance upon the supplenental jurisdiction
statute was therefore m spl aced, rendering renoval unreasonabl e and
in violation of Rule 11. This Court agrees that Rose’'s and
Rudol ph’ s cl ai s asserting violations of constitutional rights and
state tort law in Case 04-27 derive froma very different factua
nucl eus than the clainms raised by Edward in his action for an
accounting of his uncle’s assets and partition of real property in
Case 04-60. Thus, the cases do not “conprise[] but one
constitutional ‘case’,” Gbbs, 383 US. at 725, for purposes of
suppl emental jurisdiction.

Nevert hel ess, assum ng, arguendo, that Cases 04-27 and 04-60
were part of the “same case or controversy” under 28 U. S.C. § 1367,
it is clear that the supplenental jurisdiction statute still does
not provide a basis for Rose’s and Rudol ph’s renoval of Case 04-60.
At the July 8, 2004 hearing at which this Court ordered remand of
Case 04-60, this Court recognized that, notw thstanding the fact
t hat both cases m ght share the sane parties, facts, and w tnesses
were they to proceed to trial, “renpval is controlled very
specifically by federal statute,” and that Rose and Rudol ph “don’t

get to conme to federal court just because [they] think it would be
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nice totry themtogether.” (Tr. of H'g, 7/8/04.)* As discussed
above, before a case can be renoved, the renobval statute requires
that the district court have either original jurisdiction over the
entire action or original jurisdiction over a claimwthin the
action, together with supplenental jurisdiction over attendant and
ot herwi se non-renovabl e clains. Rose’s and Rudol ph’s argunent is
based, therefore, on the (incorrect) assunption that because the
district court has original jurisdiction over clains brought by
themas plaintiffs in Case 04-27, Edward’s sonewhat rel ated cl ai ns
in an entirely separate civil action, Case 04-60, are sonehow
removabl e. But Rose and Rudol ph provide no support for this
assunption, and none can be found. In fact, based upon this
Court’s own exhaustive research (since Rose and Rudol ph provi ded no
authority), there does not appear to be any legal authority
what soever for the proposition that a defendant nay renpbve a case

based solely on a separate claim brought as the plaintiff in a

4 \Whet her or not Cases 04-27 and 04-60 ought to be consoli dat ed,
as Rose and Rudol ph argue, has no bearing on renoval. Fed. R Gv.
P. 42 provides for the consolidation of actions involving a common
guestion of law or fact that are pending before the court -- not
the renoval of those cases. Cf. B.B. Wit Printing Co., Inc. v.
Frances Denney, 1Inc., 300 F. Supp. 405, 409 (S.D.NY. 1969)
(granting notion to consolidate actions arising out of the sane
transaction after party 1 sued party 2 in district court, party 2
sued party 1 in state court, and party 1 properly renoved case to
district court).
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separate action. On the contrary, the vast weight of |egal
authority suggests the opposite.

In the first place, it is not at all <clear that the
suppl enmental jurisdiction statute constitutes anindependent source
of jurisdiction for renoval. Several district courts have held
that an al ready-exi sting federal action cannot provi de a nechani sm
for renoval of a separate state court action; rather, a state court
action can be renoved only to the extent that it includes diverse
parties or a federal claim over which the district court has

original jurisdiction. See In re Estate of Tabas, 879 F. Supp.

464, 467 (E.D. Pa. 1995); see also Stern v. Miut. Life Ins. Co. of

N.Y., 968 F. Supp. 637, 638 (N.D. Ala. 1997) (holding that
suppl emental jurisdictionstatute did not provide jurisdiction over
renoved case where conplete diversity was | acking and no federal
guestion was asserted; case could not be brought in, or renpoved to,
federal court on grounds of supplenental jurisdiction alone).
Simlarly, the Suprene Court has determined that a state | aw claim
may be renoved to federal court through the use of the suppl enental

jurisdiction statute, “provided that another claimin the conpl ai nt

is renovabl e.” Beneficial Nat’'l Bank v. Anderson, 539 U S. 1, 8

n.3 (2003) (enphasis added); see also City of Chicago, 522 U. S. at

165. Al though the First Circuit has not addressed this issue

directly, the cases in which the First G rcuit has anal yzed renoval
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pursuant to the suppl enental jurisdiction statute have consistently
i nvol ved t he exi stence of federal question jurisdiction over one or
nore cl ai ms and suppl enmental jurisdiction over the remaining state

lawclains. See, e.q., Gispinov. NewEngland Mut. Life Ins. Co.,

358 F.3d 16, 19 (1st G r. 2004); Nogueras-Cartagena v. Rossell o-

Gonzal ez, 182 F.R D. 380, 383 (D.P.R 1998) (holding that renoval
of case was proper where court had subject matter jurisdiction over
plaintiff’s federal clains pursuant to federal question statute, 28
US C 8§ 1331, and supplenmental jurisdiction over plaintiff’'s
concomtant state law clainms pursuant to 28 U S. C § 1367(a));

D Al esandro v. Johnson & Wales Univ., No. ClV. 94-543-SD, 1995 W

30604, at *3-4 (D.N.H Jan. 23, 1995) (sane).

The renoval of Case 04-60 based solely on suppl enental
jurisdiction would also be inconsistent with the First Crcuit’s
treatment of counterclains as the basis for renoval. Al t hough
courts differ with respect to this issue, the First Crcuit has
held that a defendant’s counterclaim cannot form the basis for

renoval . Watch Hill Partners, Inc. v. Barthel, 338 F. Supp. 2d

306, 309 (D.R1. 2004) (Smth, J.) (citing Transue, 865 F.2d at
449). It is, therefore, difficult to see why Rose’ s and Rudol ph’ s
separate clains in a separate action (Case 04-27) -- which, they
concede, are identical totheir attenpted counterclains in Case 04-

60 (Tr. of H'g, 7/8/04) -- should form the basis for renoval
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nearly four years too late. Furthernore, it is well settled that
it is the defendant, not the plaintiff, who is entitled to renove
an action. Transue, 865 F.2d at 449. Rose’s and Rudol ph’ s renoval
of Case 04-60 based on clains that they brought as plaintiffs in a
separate action is inconsistent with this principle as well. 1In
Transue, in which the plaintiff sought to renpbve an action,
alleging that the defendant had raised federal clains in his
counterclaim the district court rejected what it characterized as
the plaintiff’'s attenpt to “boostrap the case into federal court by
usurping the defendant’s right to determ ne what claim he would
raise.” |1d. at 447. Because Rose and Rudol ph base their renoval
of Case 04-60 on clains they raised as plaintiffs in Case 04-27,
and because Edward accuses Rose and Rudol ph of attenpting, in
effect, to “bootstrap” their failed counterclaim into federal
court, the district court’s reasoning in favor of an award of
attorneys’ fees in Transue is instructive:

The Plaintiff here, the party who renoved, seeks to anmend

the Defendant’s . . . counterclaimin the state court by

making it read as a federal claimrather than as a state

claim That is not the Plaintiff’s province. Quite

clearly, the claim was nade under state law. The

Plaintiff here has no supervisory jurisdiction over what

kind of a claimthe Defendant here can nmake in the state

court. It’'s for the Defendant to nmake t hat deci sion, not

the Plaintiff. The Defendant mnamde that decision.

Whet her or not a state claimwas a good claimin state

court was a question for the state court to determ ne,

and it’'s not up to the party against whomthe claimis
made to establish a characterization of that claimas a
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federal claim And with that bootstrappi ng renove the
case to this court. Furthernore, the record shows that
the renoval was not tinely.
|d. at 448. Because a separate action does not create an
i ndependent basis for renoval under the suppl enental
jurisdiction statute, the Cardillos’ renoval of Case 04-60 was

unr easonabl e.

C. Was Rose’s and Rudol ph’s renpval tinely?

Under 28 U S.C. § 1446, a defendant nust file a notice of
removal within thirty days of receipt of the plaintiff’s sumons
and conplaint, or within thirty days of receipt of such “other
paper” from which it may first be ascertained that the case has

beconme renovable. In Unanue-Casal, the First G rcuit upheld the

district court’s inposition of sanctions under Rule 11, where the
defendant filed for the renoval of a New Jersey state case to a
clearly inproper forum-- the District Court of Puerto Rico -- and
did so “at the eve of trial [three days prior to trial in state
court], many nonths after the state court suit began.” 898 F.2d at
842. The defendant’s inproper renoval, the court noted, “tended to

underm ne the goals that Rule 11 seeks to advance.” 1d.;* see also

5 After attenpting to renpve the case to the District Court of
Puerto Rico, the defendant in Unanue-Casal renoved the case to the
District Court of New Jersey, which remanded the case, finding that
it lacked subject matter jurisdiction and that the notice of
removal was untinely. Unanue-Casal v. Unanue-Casal, No. 89-2887
(D.N.J. Nov. 24, 1989) (unpublished opinion), avail abl e at appendi x
to 898 F.2d 839, 847 (hereinafter, “Unanue-Casal, app.”). The
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Transue, 865 F.2d at 450 (awardi ng attorneys’ fees where plaintiff
i nproperly sought to renove case based on defendant’ s countercl aim
and where plaintiff’s renoval was not tinely).

Rose and Rudol ph do not dispute that they filed their Notice
of Renoval nearly four years after Edward filed his Conplaint in
May of 2000, and that Edward's allegations in the Conplaint
t heref ore cannot formthe basis for their February 25, 2004 renoval
of Case 04-60. As discussed above, Rose and Rudol ph instead base
their renmoval of Case 04-60 on the renoval of an entirely separate
case, Case 04-27, which they brought as plaintiffs in state court
on Decenber 18, 2003. They argue that Case 04-60 becane renovabl e,
and the thirty-day limtations period began running, when Case 04-
27 was renoved by the Town on February 2, 2004. (Defs.’” Mem Obj.
Fees at 2.) As set forth above, this is a position that |acks any
support in the |l aw. Because the renoval of Case 04-27 did not nmake
Case 04-60 renovable pursuant to the supplenental jurisdiction
statute, Case 04-27 sinply has nothing to do with the timng of
Rose’s and Rudol ph’s renoval of Case 04-60. The thirty-day
[imtations period thus began running upon Edward’s filing of his

Complaint in May 2000 -- not upon the Cardillos’ filing their

District Court of New Jersey, like the District Court of Puerto
Ri co, al so i nposed sanctions under Rule 11, awarding $16,011.15 in
attorneys’ fees to plaintiff. Unanue-Casal, app., 898 F. 2d at 847-
49.
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Conpl aint in Case 04-27 in Decenber 2003, or the Town’s renoval of
that case in February 2004. Rose’s and Rudol ph’s renoval was
therefore not tinmely, and thus not reasonably fil ed.

2. WAs Rose’'s and Rudol ph’'s renoval notivated by an
i Mproper purpose?

I n Unanue- Casal , where the defendant attenpted to inproperly

renove a case fromNew Jersey state court to the District Court of
Puerto Rico, the First Grcuit upheld the inposition of Rule 11
sanctions, stating that it “[could not] inmagine any |[egal
justification, nor [could it] find one in the briefs or in the
record,” for renoving the case to Puerto Rico’ s federal court. 898
F.2d at 842. “On the contrary . . . there is good reason to
believe that [the plaintiff] filed the renoval petitions for ‘an
i mproper purpose,’ nanely, to harass, or to delay the start of the
New Jersey trial.” Id. In support of its holding, the First
Circuit noted that the defendant filed on the eve of trial, many
nmonths after the state suit began, and that the defendant brought
separate actions in other courts (including two actions in the
| ocal courts of Puerto Rico) asking for the same relief as in his
counterclains in the New Jersey action, and then attenpted to
renove those actions as well. See id. at 842, 847; see also
Transue, 865 F.2d at 450 (awardi ng attorneys’ fees where plaintiff

attenpted to renove case based on defendants’ counterclaim finding
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that plaintiff’s attorney “should bear the consequences of his
unreasonable, ill-founded |egal maneuver, which only served to
irresponsibly prolong litigation and i ncur further expense for the
opposi ng side”).

Edwar d argues that Rose’s and Rudol ph’s renoval of Case 04-60
wi t hout any i ndependent basis for jurisdiction, several years after
he filed his claimand just a few nonths prior to the start of
trial in Superior Court, was notivated by an inproper purpose
Edward alleges that Rose and Rudolph are in effect trying to
bootstrap their attenpted counterclaimin Case 04-60 (which was
rejected by the state court) to the previously renoved Case 04-27
“based wupon their wunhappiness with the status of the court
proceedings in [Case 04-60].” (Pl.”s Mem Supp. Renmand at 8.)
Where trial was set to begin in state court on May 17, 2004, Edward
further contends that Rose and Rudol ph filed the Notice of Renoval
on February 24, 2004 “in an effort to prevent the plaintiff from
having his day in court and otherwi se to delay and inpede the[]
proceedings.” (ld. at 9.)

As di scussed above, Rose’s and Rudol ph’s jurisdictional basis
for renoval was sorely l|acking, and they provided absolutely no
authority for their contention that the renoval of Case 04-27 gave
this Court jurisdiction over Case 04-60. This, conbined with

Rose’s and Rudol ph’s untinely filing and disruption to the state
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court proceedings, leaves this Court, wunfortunately, wth no
reasonable alternative other than to conclude that Rose’'s and
Rudol ph’ s renoval was notivated, at least in part, by an inproper
purpose, and that attorneys’ fees are therefore warranted. As the

District Court of New Jersey stated in Unanue-Casal, “either [the

plaintiff] and his attorneys did not perform a reasonable
investigation of the facts and a normal ly conpetent | evel of |egal
research or they were notivated by the intention to deliberately

del ay and harass their opponents.” Unanue-Casal, app., 898 F. 2d at

847. In either case, Rule 11 sanctions may and shoul d be i nposed.

3. Does Edward’'s technical nonconpliance with Rule
11's “safe harbor” provision prevent this Court
fromawardi ng attorneys’ fees?

Rule 11 requires that a nmotion for sanctions be nmade
separately from other notions and requests, and provides for a
twenty-one-day “safe harbor” in which the defendant nay cure the
all eged violation. Fed. R Cv. P. 11(c)(1)(A. Because a
separate Rule 11 notion was not brought by Edward until after the
July 8, 2004 hearing, at which this Court ordered remand of Case
04- 60, Rose and Rudol ph technically did not have an opportunity to
cure. They argue that the Mdtion is therefore fatally flawed and
shoul d be denied. (Defs.” Mem bj. Fees at 3.) However, it is
inportant to note that on or about March 25, 2004, Rose and Rudol ph

were served with Edward’'s Mtion to Remand and Objection to
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Def endant’ s Renoval , which i ncluded a request for Rule 11 sanctions

(i n the menorandum acconpanyi ng the Mdtion), and a hearing on this

Motion (together with other notions) was not held until July 8,
2004 -- arguably plenty of tinme for Rose and Rudol ph to cure the
all eged violation. This Court finds Edward’'s technical

nonconpl i ance with Rule 11 therefore does not bar his request for

relief. See Barker v. Bank One, Lexington, N. A, No. 97-5787, 1998

W. 466437, at *2 (6th Cr. July 30, 1998) (unpublished opinion)
(hol ding that Rule 11's safe-harbor provision was satisfied where
counsel for defendants warned plaintiff’s counsel in witing that
t hey woul d seek sanctions for filing frivol ous action, even though
def endants’ counsel did not serve notion for sanctions on
plaintiff’s counsel or file notion with court until after fina

j udgnment was entered); see also Ni senbaumv. M I waukee County, 333

F.3d 804, 808 (7th Cir. 2003) (technical nonconpliance with safe-

har bor provision not a bar to Rule 11 sanctions); Walsh v. Mass.

Bd. of Bar Examirs, No. CIV.A 01-30166- VAP, 2002 W. 561024, at *2

(D. Mass. Apr. 9, 2002) (sane).?'®

* Even if Edward’s technical nonconpliance with Rule 11's safe-
har bor provision were fatal to his Mdtion for Award of Attorneys’
Fees, Rule 11 authorizes this Court to i npose sanctions agai nst the
Cardillos on its own initiative. Under Rule 11(c)(1)(B), this
Court may enter an order describing the conduct in question, and
direct an attorney or party to show cause why it did not violate
Rul e 11. The July 8, 2004 hearing reasonably satisfied this
requi renent insofar as it provided the Cardillos with notice that
Rule 11 sanctions were being considered and an opportunity to
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4, Who shoul d pay?

Rul e 11 provides that nonetary sanctions nmay not be awarded
against a represented party where the court determ nes that the
party’s allegations are not warranted by existing law or any
nonfrivol ous argunent for the extension thereof. Fed. R Cv. P.
11(c)(2)(A). According to the Advisory Conmttee Notes, nonetary
responsibilities for frivolous contentions of |aw are “nore
properly placed solely on the party’'s attorneys.” Fed. R Cv. P
11 advi sory committee’ s note. The Advisory Committee Notes further
provide that “[t]he person signing, filing, submtting, or
advocating a docunment has a nondel egable responsibility to the
court, and in nost situations is the person to be sanctioned for a

violation.” 1d. Accordingly, and in the interest of “effective

respond. Because this Court concludes that Rose and Rudol ph
violated Rule 11, a nonetary sanction (paid to this Court) would
therefore be justified under the Rule. Furthernore, even if Edward
were not entitled to Rule 11 sanctions either by Mtion or by order
of this Court, he is nevertheless entitled to the paynent of “just
costs and any actual expenses, including attorney fees, incurred as

a result of the renoval,” pursuant to 28 U S. C 8§ 1447(c).
“[S]ection 1447(c) constitutes an alternative neans to reinburse
the victorious party without resorting to Rule 11.” Wsconsin v.

Hotline Indus., Inc., 236 F.3d 363, 367 (7th Cr. 2000); see also
Sanmuel v. Langham 780 F. Supp. 424, 428 (N.D. Tex. 1992) (hol ding
t hat i nproper renoval for | ack of federal question jurisdictiondid
not justify Rule 11 sanctions, but warranted just costs and act ual
expenses, including attorneys’ fees, incurred by plaintiff as
result of renmoval, pursuant to 8§ 1447(c)). Thus, although this
Court finds it unnecessary to do so, it could, if need be, construe
Edward’ s Motion as one for costs and expenses and award the sane to
hi m
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deterrence” against simlar activity by other litigants, Fed. R
Cv. P. 11(c)(2), this Court holds that the attorneys representing
Rose and Rudol ph in connection with Case 04-60' shall pay to
Edward, as sanctions, attorneys’ fees in the amount of $2400
incurred by Edward in defending Rose’s and Rudol ph’s Mtion to
Consolidate and filing a Motion to Remand. (See Carroll Aff. 1 6;
Robi nson Aff. q 6.)

| V. Concl usi on

For the foregoing reasons, this Court holds as foll ows:

1. Wth respect to Case 04-27, Edward’s and the Town's
Motions for Summary Judgnent are GRANTED with prejudice as to the
Cardillos’ federal clainms, and wthout prejudice as to the
Cardillos’ state law clainms. Edward' s request for attorneys’ fees
and costs in connection wth Case 04-27 is DEN ED

2. Wth respect to Case 04-60, Edward’s Mdttion for
Reconsi derati on and Award of Attorneys’ Fees Pursuant to Rule 11 is

GRANTED.

7 Rose and Rudol ph are represented by attorneys Frank Saccocci o and
Edward R Di pi ppo, respectively, in Case 04-60. A different set of
attorneys represents Rose and Rudol ph in Case 04-27. The Rule 11
sanctions i nposed herein pertainonly tothe filings in Case 04-60.
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T 1S SO ORDERED.

WlliamE Snmith
United States District Judge

Dat e:
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